
Assessment, Accountability, 
and Malpractice In TODD ·\. DEM ITCH ELL AND TEHHI A. OEMITCl-IELL 

oday, education is perhaps the most important function of state and local governments .... In these 
days, it is doubtful that any child may reasonably be expected to succeed in life ifhe [or she] is denied 

thr opportunity of an education. Such an opportunity, where the state has undertaken to provide it, 
is a right, which must be made available to all on equal terms. 
Brown 11. Board ufEducation, 347 U.S. 484, 491 (1954) 

Thr novel-and troublt'some-question on this appeal is whether a person who claims to have 
been inadequatt·ly educated, while a student in a public school system, may state a cause of action 

in tort against the public authorities who operate and administer the system. We hold that he mar 

not. [emphasis added] 
Peter W. v. San Francisco Unified School District, 60 Cal. App. 3rd 817 (Ct. App.1976) 

If doctors, lawyers, architects, engineers, and other professionals are charged with a duty owing to 

the public whom they serve, it could not be said that nothing in the law precludes similar treatment 
of professional educators. 

Donohue v. Copiague Union Free School District, 391N.E.2d1352, 1353 (1979) 

Tlw test was given and the results were analyzed. The problem was identified and prescriptive action 
was formulated anrl implemented. What if the assessment was wrong? What if the prescription for 
action was wrong'? Is there any remedy fur the failure of the assessment and prescriptive action to 
compensate for the resulting harm? 
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If the object of the assessment is a patient, he/she may lie able lo 
win a successful lawsuit for medical malpractice if the assessment 
causes harm. If the recipient of the assessment and resulting 

instructional strategies is a public school student, no remedy 
for malpractice is available. Why is it that one professional, a 
physician, can be held liable for her/his incorrect assessment 
of the patient and resulting therapeutic approach while another 
professional, who also renders a valuable service, cannot? The 

answer is that medical malpractice and other forms of malprae
tice that hold professionals accountable for their actions do not 
apply to educators. 

This look at educational malpractice extends the discussion in 
this themed issue of The New Hampshire }oumal of Education, 
providing a view of assessment using a legal lens. Assessmf'nl 
in education is not only important, it is critical to the delivery 

of quality education. Professional educators constantly assess 
student learning and adjust instru<"lion. Assessment is not done 
for its own sake; it has a utilitarian value. Classroom assessment is 

a way lo enhance student achievement (Marzano, 2006). Assess
ment is used to gain an understanding of what the students know 
and can do and then becomes a basis for developing appropriate 
instructionaf responses. In addition, Reeves (2004) asserts that 

test s!'ores are a "way lo hold teachers accountable" (p. 5). Thus, 
assessment is necessary to providing a quality education and 
it is a tool for holding schools and teachers accountable for the 
learning outcomes of its students. 

One way a professional is held accountable for the quality ofthr 
service rendered is for the patient/client to bring a lawsuit for 

malpractice when the sen ice falls below the accepted standard. 
causing an injury. This discussion reviews the malpraetice of 
educators in an era of heightened assessment and high-stakes 
aecountability. 

Malpractice is a tort of negligence. Tort liability will be the 
starting point of the article, followed by a review of educational 
malpractice. Currently, educators, unlike other professionals, 
are not required under the concept of malpractice to perform 
their duties in accordance with the standard of care observed 

by their profession. 1 Will this always be the case? 

Tm·t Liability 
A tort is a civil wrong for which the courts will provide a rem

edy for the injuries suffered, usually in the form of damages 
assessed against the wrongdoer. "The purpose of the law of 
torts is to adjust these losses, and to afford compensation for 
injuries sustained by one person as the result of the con<luet 

of another" (Prosser, Dobbs, Keeton & Owen, 1984. p. 6). 
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Examples of tort lawsuits include cases concerning such actions 
as backing into another person's car, leaving roller skates on a 
sidewalk and a person trips over them, or building a wall that 
falls on a person. 

The most common type of tort is one of negligence. This is charac

terized by conduct that falls below an acceptable standard of care, 
resulting in an injury. It is conduct that causes an unintentional 
harm. As individuals, we can be held legally accountable for our 
actions or failure to act under certain circumstances. The same 

is true for school districts. For example, school districts and their 
employees have been held liable for torts of negligence for such 
things as failure to supervise students at recess (Vo111111gre11 v. 
Morris Central School District, 1997)2, throwing cans with a very 

flammable duplicating fluid still in them in a place that students 
were known to frequent (Brown v. Tesack, 1990), and failure to 

Why is it that one professional, 
a physician, can be held liable 
for her/his incorrect assessment 
of the patient and resulting 
therapeutic approach while 
another professional, who also 
renders a valuable service, cannot? 

instruct a field hockey player to wear the required mouth pro
tector (Baker 1. Briarcliff.School District, 1994). Furthermore, 

in Fithian v. Sag Harbor nion Free School District (2008) an 
appellate court in New York held that a cracked batter's helmet 

may have "unreasonably increased the risk of harm" (p. 457) 
to the student. 

However, not all injuries to stude.nls result in liability to the 

school district. School districts are not insurers of safety for 
schoolchildren. Sometimes, injuries lo students occur which do 
not result in legal liability for a school district. For example, a 

fourth grade teacher was in the hallway supervising the movement 
of her students to the gymnasium \\hen a student \\as injured 
in the classroom and lost the sight of one eye. The lear-lwr was 

found not lo be negligent (Albers r. Communit) Co11solid"1ted 
#204 School, 1987). Furthermore, an unanticipated, spontane
ous act may not form the basis for liability because of the lack of 
foreseeability of harm.1 



To successfully bring an action under the theory of negligence, 
the following elements must be proved by the plaintiff: 

l. a duty, or obligation, recognized by tht> law, requiring the 
person to conform to a certain standard of conduct, for the 
protection of others against unreasonable and foreseeable 

risks 
2. a failur<> on the person's part to conform to tht> standard 

required: a breach of the duty 
3. a reasonably close causal connection between the conduct 

and the resulting injury; this is what is commonly known 
as "legal cause" or "proximate cause" and which include 

the notion of rause in fact (but for) 
4. actual loss or damage resulting to the interests of another 

(Prosser et al., 1984) 1 

Educational Malpractice: A Tort 
Malpractice actions may be brought under tort law or contract law. 
The trend, however, is to bring malpractice suits under tort law 
principles. Tort actions regarding malpractice are brought under 

the theory of negligence if the acts of the professional who alleg<>clly 
inflicted harm were not intended to cause harm. If the professional 
intended the allegedly harmful conduct, the malpractice action is 
brought under a theory of intentional torts. Since most harmful acts 
by professionals are unintentional, the most common theory for 

malpractice asserted against a professional is negligence. Therefore, 
this discussion will only address negligence claims. 

Professionals who engage in alleged professional miscon<lu tor 

who allegedly lack appropriate skill resulting in injury may be 
liable for malpractice. Malpractice is often distinguished from 
other wrongs committed by professionals in that it deals with the 
quality of the services rendered (Mallen, 1979). Professionals 

are held arcountable through malpractice "for failure to perform 
in accordance with skills that define their jobs" (Culhane, 1992, 

p. 371). Professionals are expected to utilize a standard of care 
recognized by their profession as appropriate, based on the train
ing received and the commonly held set of practices associated 
with the service ren<lerecl.' 

Failure to exercise the accepted standard of care may form the 
basis for malpractice if the negligent delivery of the service is 
legal cause for an injury suffered clue to the la k of an appropri
ate standard of care. In medicine, a surgeon may operate on a 

patient and follow all of the commonly accepted procedures for 
the operation and the patient may <lie. The death of the patient 
is not the measure of malpractice; the delivery of the standard 
of care concerning the operation is instead <lispositive. In other 
words, a malpractice suit will not prevail if a patient <lies in spite 
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of the surgeon doing everything expected in the delivery of the 
professional service. 

The success of such a suit depends on several factors. Generally, 
the key to such malpractice cases is whether the professional 
performed in accordance with the standard of care observed 
by members of the profession. In other words, the standard of 

care is used to measure the competence of the professional. 
Malpractice is defined as 

professional misconduct or unreasonable lack of skill. 

The term is usually applied to such conduct by doc
tors, lawyers, and accountants. [It is the] failure of one 
rendering professional services to exercise the degree 
of skill and learning commonly applied under all the 

circumstances of the community by the average prudent 
reputable member of the profession with the result of 
injury, loss or damage to the recipient of those services 
or to those entitled to rely upon them. It is any profes
sional misconduct, unreasonable lack of skill or fidelity 

in professional or fiduciary duties, evil practice, or illegal 
or immoral conduct. (Black, 1979, p. 864) 6 

If a student receiving a public education is not adequately 
eclucatecl, the injured student has no remedy. The courts hav<> 
refused to recognize educational malpractice as a cause of 
action.i To elate, no educational malpractice suit has survived 

as a theory of recovery for an individual who has claimed 
injury based on the rendering of negligent education services 
(DeMitchell & DeMitchell, 2003). Since the first educational 
malpractice case in California, Peter W. v. San Francisco Uni
fied School District (1976) educators and school districts have 
<le facto been immune from malpractice suits that claim harm 
to the plaintiff student as a result of the educators' failure to 
properly exercise their duty to educate. While school districts 

have a duty to take reasonable steps to protect students from 
a foreseeable physical harm, there is no corresponding duty 
to educate stu<lents. 11 

In 1976, the landmark case Peter W. v. San Francisco Unified 
School District set the stage for all subsequent educational mal
practice actions by clearly disallowing recovery clue to public 
policy reasons. In this case, a high school graduate brought 
suit against the San Francisco Unified School District, the 

superintendent, and the governing board to recover for alleged 
negligence in instruction and intentional misrepresentation of 
the student's progr<>ss. The plaintiff claimed that these actions 
resulted in depriving him of basic academic skills. In other words, 
he asserted that he had not been adequately educated. 

THE \ El\ II \\IP. lllHF JOL fl 'I; II. OF EDLC \TIO II 



nn: ''"f.~'-' \lf:\1 . 1.F IH \ (\(, ( II\\ f c f'f( l\ 

The plaintiff in this action was an <"ightef'n-year-ol<l malt• who 

had recf'nlly graduated from the San Franl'isco Unified School 

District after having bef'n enrolled in the school syslf'm for a 

p<"riod of approximatdy twelve years. Hf' claimed that although 

he had graduated from high sd1ool, lw poss!'ss!'d only a fifth

gradf' reading ability. 

It may be in the best interests of 
educators to approach assessment 
as though they are meeting not 
only a professional responsibility 
but also a legal duty. 

The plaintiff alleged in part that th1 ~ four requisite elenwnls 

for bringing an action in tori Wt'!'<" prf'sf'nl in his case. [n his 

complaint. P<"ler W. allegf'<l thal thf' deff'mlant school district 

ha<l a duty lo prnvide him with an adequalf' education and that 

the deff'mlant school district breached that duty. In ad<lition, the 

plaintiff alleged that this breal'h of duty was in fact tht> proximate 

<·ause of his iilability lo read al grade l<"vel and that lw hacl bef'n 

injured lwcause of this inability. 

At the outset. the court's opinion acknowledge<l that the parties lo 

tht' action did not dehalf' the adt>quacy of the plaintiffs claim with 

rt'specl lo negligent aels, proximate !'ause, and injury, therefore 

r·learly recognizing most of the required f'lf'menls in a tori suit. 

The court, howf'ver, had Vf'ry serious reservations regar<ling the 

elements of standard of care, eausal ion, and injury which rf'sUltPcl 

in a determination that educators owed no dutv of care lo stuclenls 

despite the fact that such a duty is readily recognized in suits 

against other professionals. As discussed above, thPrP is a duty 

lo protect students from foreseeable physical harm but no duty 

lo educate them. As long as the students are reasonably saft', do 

educators owe any other duty lo their students? 

Peter W. offerrd three tlwories lo support his conlenlion that a 

duty of care existed: (1) assumption of the function of instruction 

of students imposes the duty to exercise reasonable eare in its 

discharge, (2) therr is a special relationship bt>lween studPnls and 

teachers which supports the teachers' duty lo rxercise reasonablP 

care, and (3) the duty of teachers lo exercise reasonable c·an· in 

instruction and supervision of students in California as set forth 
in judicial decisions. 

The court admilled that the facts imposrd upon the dt'fendanl a 

duty of carr within the common meaning of the term; hm1evt'r, 
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the courl dismissed rach of the theoril's raised by the plaintiff 

for want of relevant authority estahlishing that thr enrollment 

of the plaintiff in the defrndants' schools creates a lt'gal duty to 

rducale students al any parlinilar level. Thr court was unwilling 

lo exlrnd the concept of a duty of due !'arr lo the facts presentrcl 

in this f'ase due lo a belief that there is no rel'ognizable slanclarcl 

of can., cause, or injury in education. 

Unlike the activity of the highway or the marketplace, 

dassroom methodology affords no readily accrptable 

standards of l'arr, or cause, or injury. The science of 

pedagogy itself is fraught with different and conflil'ling 

theories of how or what a child should !JP taught, and 

any layman might-and commonly dors-have his own 

emphatic virws on the subject. The "injury" claimed here 

is the plaintiffs inability lo read and write. Substantial 

professional authority allesls that the achievement of 

literacy in the schools, or its failure, are influenced by a 

host of faC'lors which affect the pupil subjectively, from 

outside the formal lraching pro<·ess, and beyon<l the con

trol of its minislrrs. They may be physical, neurological, 

emotional, cultural. environmental; they may hr present 

hut not prrl't'ived, rrcognized but not identified. (Peter 

W., p. 824) 

Based on thr abovt' reasoning, the court found that a duty of clue 

care should not be crealt>d hecaust• of the multiplP factors involved 

in education and because of an assumption on the part oftlw !'ourl 

that therr is no re1·ognizt·d methodology with regard lo education. 

HowPver, lhe court t'Xpressed other co1wrrns that help explain its 

n•ludance lo allow a cause of action for educational malpral'lil't' 

that t'XIPmled bryond the four l'lt'mt'nls n~quired for a nPgligenf'e 

!'Use. In dosing its opinion, the f'ourl explaint'd: 

To hold them lo an adionable ''duty of £'are," in the dis

charge of their ac·ademil' functions would ex post' tht'm lo 

lhP tori l'laims-real or imagined- of disaffeded students 

and parents in cotmll1·ss numbers. They are already 

hesel by so<'ial and finan!'ial problrms which havr gone 

lo major litigation, but for which no permanent solution 

has yet appeared. The ultimate c·onsequences, in IPrms 

of puhlic time and money, would burdrn them-and 

so!'iety-beyond C'alculation. 

Upon eonsideralion of the role imposPd upon the puhli(' 

sehools liy law and the limitation:; imposed upon tht'm 

h~ tht>ir publicly supported budgets (citation omillt·11) 

and of the just-cited ''('onsequcnces lo lhe <·omm1111il 

of imposing I upon lllf'm] a duty lo exen·isr care with 



rPstilting liability for breach," we find no stwh "duty" 
in .. . plaintiff's <'omplaint. (Peter IL p. 825) 

Thus, tlw plaintiffs a('tion failed beC'ause the court rl"fUsl"d to 
find that a California school district owed a duty of care while 
instructing students. 

Conclusion 

If There Is o Duty lo Pro11icle an Adequate Education, Is There 
a Duty lo Provide an Adequate Assessment? 
What does it mean to our profession under Peter W. that we 

have no legal duty to provide an adequate education to our 
students because we have no standards of practice that guide 
our instruction? The absence of a legal duty does not mean that 
there is no ethical/professional duty to provide adequati>, if not 
appropriate, assessments that lead to proper instruction. While 

we are not C'Urrently held to a recognized standard of care for 
those individuals who rely on our services, it may not always be 
thl" rase, espeC'ially as we continue to develop standards of best 
practices for C'lassroom instruction (DeMitchell & DeMitchell, 

2003). If other professionals are held accountable for the duty 
they owe to their clients anrl palil"nts, can educators remain 
immune from this form of professional accountability in an 
age of accountability (e.g., No Child Li>ft Behind)?9 lt may be 
in the best interests of educators to approach assessment as 

though they are meeting not only a professional responsibility 
but also a legal duty. High-stakes assPssments for students 
may in the future be<'ome the high stakes of a legal duty owed 
to students. 
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Justice Studies Program at the Universi1yofNe111 Hampshire. 
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to her scholarly writing in law revieu•s, book chapters, and 
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SeP, e.g., Donohue '" Copiague U11io11 Sch11ol District, 

391 N.E.2d 1352 (N.Y. 1979); Helm v. Profe.1sio11al Chilclre11 '.1 

School, ..J.31 N.Y.S.2d (App. Div. 1980); Hunter I'. Board rif' 

Educatio11 , 439 A.2d 582 (Md. 1982): and Poe 1•. Hamilton , 

565 N.E.2d 887 (Ohio Ct. App. 1990). 

2 See Daile; 1•. Los 1l11geles Unified School District. 2 Cal.3d 741 

(1970) in which a s1·hool dislricl was held liable for the death 

of a high school sludenl al lunch as a resuh of a slap-hoxing 

malch in which tht> educators should have provided propn 

supt>nision. 

:3 Set' Pereti1111. Caddo Parish School Board. 89 So.2d 1190 (La. 

Cl . App. 2004 ) in 1d1ich ii was held !hat a student plai·ing a pen

cil in another student's ehair \\lwn he sat down was unt'xpt>cled: 

and Rt'anlon '" Carle Pla1·e Union Free School Dislri!'t. 813 

N.Y.S.2d 150 (App. Div. 2006) in which a school dislrict was 

held no! liable for u studt'nt's unanticipalP<l aet of jumping oul of 

a swing. 
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'~ See Todd A. DeMitchell, (2007), Negligence: What principuls 

need to k1w111 lo a11oid liabilit); (Lanham, MD: Rowman & 

Littlefield Education, p. 129-130) for an application of the 

prima facie case for tort liability to educators. 

5 For example, a physician owes a patient (1) [the) duty to possess 

the requisite knowledge and skill such as is possessed hy the 

average member of the medical profession, (2) [the] duty to 

exercise ordinary and reasonable care in the application of such 

knowledge and skill, and (3) [the) duty to use bt>st judgment in 

such application (61 American J11risprude11ce. 2d Physicians 

and Surgeons, Etc. 311 [1981 ]). 

6 See also Boord of Examiners of Veterinary Medicine v. Mohr, 

485 P.2d 235 (1971) (any professional misconduct or any 

unreasonable lack of skill or fidelity in the performance of pro

fessional fiduciary duties; .. . objectionable or wrong practice; .. . 

practice contrary to rule). 

7 See Martha M. McCarthy, Nelda H. Cambron-McCabe, and 

Stephen B. Thomas, (1988), Public school law: Teachers' and 

students' rights (4th ed.). Boston: Pearson ("no educational 

malpractice claim has yet been succrssful," p. 102). 
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8 See Dem1er Parents Association L'. Drm1rer Board of Ed11catio11, 

10 P.3d 662 (Colo. Ct. App. 2000) in which an alleged failure 

to provide a quality education that resulted in reduced earnings 

and opportunities did not breach a duty owed to the student. 

9 See California Proposition 227 "English Language in Public 

Schools'" (California Education Code, Annotated, § 300 et seq., 

(2002)) and Massachusetts Qtwstion 2 "English Language Edu

cation in Public Schools" (Massachusetts Code§ 71A, 20043) 

in which a private cause of action is available against teacht>rs 

for a failure to provide appropriate instruction in English- a 

potential precursor to educational malpractice. See also Sain 

v. Cedar Rapids Co111m1111itySchool District, 626N.W.2d115 

(2001) in which a high school counselor was found liable for 

malpractice for counseling advice. 


